
^\ United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O.Box 1450 

Alexandria, Virginia 223 1 3- 1 450 
www.uspto.gov 



EI 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO. 



09/746,594 



12/21/2000 



7590 

Baker Botts L.L.P. 
200 1 Ross Avenue 
Dallas, TX 75201-2980 



04/05/2004 



Thomas L. Hill 



50-00-004 (014208.1382) 



1022 



EXAMINER 



GOLD, AVI M 



ART UNIT 



PAPER NUMBER 



2157 

DATE MAILED: 04/05/2004 



2- 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 





AoDlication NfS^ 


AoDlicantfs) 




Office Action Summary 


09/746,594 


HILL ET AL 




Examiner 

Avi Gold 


Art Unit 

2157 
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earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )£>3 Responsive to communication(s) filed on 21 December 2000 . 
2a)D This action is FINAL. 2b)E3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 
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7) D Claim (s) is/are objected to. 
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Application Papers 
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DETAILED ACTION 



This action is responsive to the application filed December 21 , 2000. Claims 1- 
20 are pending. Claims 1-20 represent a performance measurement system and 
method. 



1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 



2. Claims 1-20 are rejected under 35 U.S.C. 102(e) as being anticipated by Lipa et 
al., U.S. Patent No. 6,061,722. 

Lipa teaches the invention as claimed including a system and method of 
automated measurement of computer and network performance characteristics 
concurrent with and not interfering with normal network operations (see abstract). 

Regarding claim 1 , a Internet based performance measurement system, 
comprising: 

a server operable to receive performance perception data from a client 
corresponding to a performance query (col. 2, lines 46-63; Lipa discloses a client 



Claim Rejections - 35 (JSC § 102 



sending performance data to a server); 
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a database comprising a metric corresponding to the performance query, the 
metric comprising actual performance data corresponding to the performance query 
(col. 7, lines 1-49; Lipa discloses metric performance); and 

a performance engine operable to access the performance perception data and 
the metric, the performance engine operable to compare the performance perception 
data to the metric to determine variations between a client perception of performance 
and actual performance (col. 4, lines 25-45; col. 7, lines 1-49; Lipa discloses a front-end 
that measures latency and ping). 

Regarding claim 2, the system of Claim 1 , further comprising a reporting engine 
operable to generate a report of the variations (col. 7, lines 1-49; col. 8, lines 4-39; Lipa 
discloses overall ratings for each zone). 

Regarding claim 3, the system of Claim 1, wherein the performance data 
corresponds to a plurality of metrics (col. 7, lines 1-49; Lipa discloses a plurality of 
metrics). 

Regarding claim 4, the system of Claim 1 , further comprising a survey generator 
operable to generate and transmit a communication to the client corresponding to the 
performance query (col. 8, lines 4-39; Lipa discloses additional network performance 
assessment). 
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Regarding claim 5, the system of Claim 4, wherein the survey generator is 
operable to access client data to determine a time to generate the communication (col. 
8, lines 4-39; Lipa discloses a predetermined amount of time for the assessment to 
last). 

Regarding claim 6, the system of Claim 4, wherein the survey generator is 
operable to transmit the communication to a plurality of client personnel (col. 7, lines 63- 
67; col. 8, lines 1-24; Lipa discloses multiple users). 

Regarding claim 7, the system of Claim 6, further comprising a reporting engine 
operable to generate a report of the variations for each of the client personnel (col. 7, 
lines 1-49; col. 8, lines 4-39). 

Regarding claim 8, a method for Internet based performance measurement, 
comprising: 

generating a performance query web page having a performance query (col. 2, 
lines 46-63; Lipa discloses a game-matching area where a user can find out ping times); 

receiving performance perception data from a client corresponding to the 
performance query (col. 2, lines 46-63); 

retrieving a metric corresponding to the performance query, the metric 
comprising actual performance data (col. 7, lines 1-49); and 
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comparing the performance perception data to the metric to determine variations 
between a client perception of performance and actual performance (col. 4, lines 25-45; 
col. 7, lines 1-49). 

Regarding claim 9, the method of Claim 8, further comprising generating a 
performance report of the variations (col. 7, lines 1-4; col. 8, lines 4-39). 

Regarding claim 10, the method of Claim 8, further comprising: 
generating a communication corresponding to the performance query web page 
(col. 8, lines 4-39); and 

transmitting the communication to the client (col. 8, lines 4-39). 

Regarding claim 1 1, the method of Claim 10, wherein transmitting comprises 
transmitting the communication to a plurality of client personnel (col. 7, lines 63-67; col. 
8, lines 1-24). 

Regarding claim 12, the method of Claim 11, further comprising generating a 
performance report of the variations for each 

of the plurality of client personnel (col. 7, lines 1-49; col. 8, lines 4-39). 
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Regarding claim 13, the method of Claim 8, further comprising: determining a 
time to generate a communication corresponding to the performance query from client 
data (col. 8, lines 4-39); and 

transmitting the communication to the client at the determined time (col. 8, lines 
4-39; Lipa discloses the end of a predetermined amount of time). 

Regarding claim 14, the method of Claim 8, wherein receiving the performance 
perception data further comprises: 

identifying one or more of the metrics corresponding to the performance 
perception data (col. 7, lines 1-49); and 

routing the performance perception data to the corresponding identified metrics 
(col. 7, lines 1-49; Lipa discloses pint time comparisons and ratings). 

Regarding claim 1 5, a method for performance measurement of a service 
provider, comprising: 

generating a performance metric (col. 4, lines 25-45; col. 7, lines 1-49); 

receiving actual performance data corresponding to the performance metric from 
the service provider (col. 7, lines 1-49; Lipa discloses overall ratings for each zone); 

generating a performance query corresponding to the performance metric (co. 7, 
lines 1-49); 

receiving performance perception data associated with the performance query 
from a client (col. 7, lines 1-49); and 
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comparing the performance perception data to the performance metric to 
determine a difference between client performance perception and actual service 
provider performance (col. 7, lines 1-49; col. 8, lines 4-39). 

Regarding claim 16, the method of Claim 15, further comprising transmitting a 
communication to the client notifying the client of the performance query (col. 8, lines 4- 
39). 

Regarding claim 17, the method of Claim 16, wherein the client transmits the 
communication to one or more client personnel, the client personnel providing the 
performance perception data (col. 7, lines 63-67; col. 8, 1-39). 

Regarding claim 18, the method of Claim 15, further comprising: 
providing access to the performance query via a performance query web page 
(col. 2, lines 46-63); 

generating a communication associated with an Internet address of the web page 
(col. 2, lines 46-63; Lipa discloses users arranging games); and 

transmitting the communication to the client (col. 2, lines 46-63). 

Regarding claim 19, the method of Claim 15, further comprising generating a 
performance report of the variations (col. 7, lines 1-49; col. 8, lines 4-39). 
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Regarding claim 20, the method of Claim 15, wherein receiving the performance 
perception data comprises receiving the performance perception data from a plurality of 
client personnel, and further comprising generating and displaying a performance report 
corresponding to the performance perception data received from each of the plurality of 
client personnel (col. 4, lines 25-45; col. 7, lines 1-49; col. 8, lines 4-24). 

Conclusion 

3. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

U.S. Pat. No. 6,701,363 to Chiu et al. 

U.S. Pat. No. 5,696,701 to Burgess et al. 

U.S. Pat. No. 5,949,976 to Chappelle. 

U.S. Pat. No. 6,438,592 to Killian. 

U.S. Pat. No. 6,556,974 to D'Alessandro. 

U.S. Pat. No. 5,796,633 to Burgess et al. 

U.S. Pat. No. 6,021,439 to Turek et al. 

U.S. Pat. No. 6,304,904 to Sathyanarayan et al. 

U.S. Pat. No. 6,513,065 to Hafez et al. 

U.S. Pat. No. 6,349,325 to Newcombe et al. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Avi Gold whose telephone number is 703-305-8762. 
The examiner can normally be reached on M-F 8:00-5:30 (1st Friday Off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ario Etienne can be reached on 703-308-7562. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Avi Gold 
Patent Examiner 
Art Unit 2157 
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